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VEMORANDUM

SUBJECT: Handling of Matters Invol ving Renoval of
Bankr upt cy- Rel ated State Court Actions to the United
States District Court/United States Bankruptcy Court.

| nt roducti on

This Menorandumis intended to be a useful guide to the
procedures and practice involved in the renoval of bankruptcy-
related clainms and actions to the United States District Court
and United States Bankruptcy Court in Maryland. It is, however,
not intended to be an exhaustive treatnent of the subject and
shoul d not be used as a substitute for attorneys doing their own
research and reviewing carefully all applicable statutes, rules
and case | aw

Backgr ound

Congress vested all original jurisdiction over bankruptcy
cases in the United States District Court. 28 U S.C. 81334(a).
Congress further provided that the District Court could refer al
cases in bankruptcy and any and all related proceedi ngs ari sing
under, in, or related to cases in bankruptcy, to the Bankruptcy
Court. 28 U S.C. 8157(a). The United States District Court for
the District of Maryland has referred all cases under the
Bankruptcy Code and all proceedi ngs arising under the Bankruptcy
Code or arising in or related to cases under the Bankruptcy Code
to the United States Bankruptcy Court. Rule 402, Rules of the
United States District Court (Maryland) (hereinafter referred to
as “District Court Local Rule”). Accordingly, until and unless
the reference of jurisdiction to the Bankruptcy Court is
wi t hdrawn by an Order of the District Court, all jurisdiction
over bankruptcy matters resides with the Bankruptcy Court.

District Court Local Rule 404(1) provides that until and
unl ess reference to the Bankruptcy Court is withdrawn by an O der
of the District Court, all papers and pleadings in or related to
a bankruptcy case or ﬁroceeding shall be filed with the Cerk in
t he Bankruptcy Court.

! 28 U.S.C. § 156(e) provides: (e) In a judicial district where a bankruptcy clerk has
been appoi nted pursuant to subsection (b), the bankruptcy clerk shall be the official custodian
of the records and dockets of the bankruptcy court.



Renobval OF Cases From State Court

28 U.S. C. 81452(a) provides as foll ows:

(a) A party may renove any claimor cause of action in
a civil action other than a proceedi ng before the
United States Tax Court or a civil action by a
governmental unit to enforce such governnenta
unit’s police or regulatory power, to the district
court for the district where such civil action is
pendi ng, if such district court has jurisdiction
of such claimor cause of action under section
1334 of this title.

As the title to 28 U S.C. 81452 itself indicates (“Renpva
of Clains related to bankruptcy cases”), matters that can be
removed include clains “related to” a bankruptcy case wthin the
nmeani ng of 28 U. S.C. 81334(h).

In addition to 28 U.S.C. 81452(a), any civil action brought
in a state court may al so be squect to renoval pursuant to 28
U S.C. 81441(a), if applicable. See Things Renenbered, Inc. v.
Petrarca, 516 U. S. 124 (1995). 28 U S.C 81441(a) provides as
fol |l ows:

(a) Except as otherw se expressly provided by Act of
Congress, any civil action brought in a State
court of which the district courts of the United
States have original jurisdiction, may be renoved
by the defendant or the defendants, to the
district court of the United States for the
district and division enbracing the place where
such action is pending. For purposes of renoval
under this chapter, the citizenship of defendants
sued under fictitious names shall be disregarded.

Wiere the basis for renoval includes clains related to
bankruptcy cases, or federal questions concerning title 11 of the
United States Code (the “Bankruptcy Code”), if the underlying
court case sought to be renoved (the “Bankruptcy Rel ated Renoved
Case”) is pending in Maryland, the renoval pleadings should be
filed in the United States Bankruptcy Court for the District of
Maryl and, whet her the bankruptcy case is pending in the United
St ates Bankruptcy Court for the District of Maryland or in a

2 It should be noted that, as a practical matter, 28 U.S.C. §1441(a) may be of nore
limted applicability because of, inter alia, 81446(b)’s potentially nore stringent time period
for effecting renmoval and the limitation that only defendants can seek renpval under 81441(a) and
the general rule that all defendants nmust join in the request for renoval.
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bankruptcy court | ocated in another state.

Whet her the underlying bankruptcy case is pending in
Maryl and or a bankruptcy court in another state, the renoval
papers should be filed in the division (Baltinore or G eenbelt)
of the United States Bankruptcy Court for the District of
Maryl and covering the county in Maryland where the Bankruptcy
Rel at ed Renpved Case is pending. See Rule 9027(a)(1l), Federal
Rul es of Bankruptcy Procedure (hereinafter referred to as
“Bankruptcy Rule ") and 28 U. S.C. 81446(a).

Renoval Procedures

As set forth in both Bankruptcy Rule 9027(a) and 28 U.S.C.
81446(a), the basic pleading to renove a case is a Notice of
Renoval. Neither a notion nor a court order is required to
effect renoval of a court action; renoval is acconplished by
filing a notice of renoval with the clerk of the bankruptcy court
and a copy of such notice with the clerk of the court from which
the case i s being renoved.

Wth respect to renoval pursuant to 28 U S. C. 81452,
Bankruptcy Rule 9027(a) (1) provides as foll ows:

(1) Were filed; formand content. A notice of
removal shall be filed with the clerk for the
district and division within which is |located the
state or federal court where the civil action is
pendi ng. The notice shall be signed pursuant to
Rul e 9011 and contain a short and pl ai n statenent
of the facts which entitle the party filing the
notice to renove, contain a statenment that upon
removal of the claimor cause of action the
proceeding is core or non-core and, if non-core,
that the party filing the notice does or does not
consent to entry of final orders or judgnment by
t he bankruptcy judge, and be ﬁcconpanied by a copy
of all process and pl eadi ngs.

As set forth in the foregoing Rule, the notice of renova

5 1f the underlying bankruptcy case is pending in Maryl and before a Bankruptcy Judge in a
division other than the division in which the notice of renoval and other initial renova
pl eadings are filed, the renpved case and any notions related thereto may be assigned or
transferred to the Bankruptcy Judge handling the underlying bankruptcy case in Maryland. The
cover sheet filed with the clerk’s office at the tine of filing the notice of renoval should
indicate the underlying Maryl and bankruptcy case as a rel ated case

4 As noted above, in accordance with District Court Local Rule 404.1 and 28 U.S.C. §
156(e), the notice of renpbval of a Bankruptcy Related Renpbved Case is to be filed and nai ntai ned
in the clerk’s office of the bankruptcy court
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must contain a statenent of the facts which entitle the party
filing the notice to renove the matter. Those facts should

i nclude sufficient facts to establish a jurisdictional basis for
removal, with reference to the statutes conferring jurisdiction
(e.g., 28 U S.C 81452 and 28 U. S.C. 81334.) Also included in
the facts should be a reference to the underlying bankruptcy case
to which the renoved action relates, including the case nane and
nunber and the court in which such bankruptcy case is pending.

As further set forth in Bankruptcy Rule 9027(a)(1l), the notice
nmust state whether the renoved nmatter is core or non-core and, if
it i1s non-core, whether the party renoving the matter consents to
entry of final orders or judgnment by the bankruptcy judge.

Anot her requirenent set forth in Bankruptcy Rule 9027(a) (1)
is that the notice of renoval be acconpanied by a copy of al
process and pleadings in the renoved action. The bankruptcy
court will enter an order after the filing of the notice of
removal directing that copies of all process and pl eadi ngs not
already filed with the bankruptcy court be filed within 20 days,
and the order will set a status conference before the court at
which a pretrial schedule and trial date will be discussed.

Pronptly after filing the notice of renoval, a copy of the
notice nust be served by the party filing the notice on all other
parties to the renoved claimor cause of action. Bankruptcy Rule
9027(b). Al other pleadings filed in the renoved action should
al so be served on all other parties. |In addition, pronptly after
filing the notice of renoval, a copy of the notice nust be filed
by the renoving party with the clerk of the court fromwhich the
clai mor cause of action was renoved. Bankruptcy Rule 9027(c).
The Rule further states that renoval is effected on filing of a
copy of the notice of renoval with the clerk of the court from
whi ch the claimor cause of action is renoved, and that parties
to the renoved action shall proceed no further in that court
unl ess and until the claimor cause of action is renmanded.
Bankruptcy Rul e 9027(c).

Wth respect to renmoval pursuant to 28 U.S.C. §1441(a), 28
U S.C. 81446 sets forth procedures very simlar to those
cont ai ned in Bankruptcy Rule 9027.

28 U.S.C. 881446(a) and (d) provide as follows:

(a) A defendant or defendants desiring to renove
any civil action or crimnal prosecution froma State
court shall file in the district court of the United
States for the district and division within which such
action is pending a notice of renoval signed pursuant
to Rule 11 of the Federal Rules of G vil Procedure and
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containing a short and plain statenent of the grounds
for renoval, together with a copy of all process,

pl eadi ngs, and orders serv&d upon such defendant or
defendants in such action.

(d) Pronptly after the filing of such notice of
removal of a civil action the defendant or defendants
shall give witten notice thereof to all adverse
parties and shall file a copy of the notice with the
clerk of such State court, which shall effect the
removal and the State court shall proceed no further
unl ess and until the case is renmanded.

Time For Filing Notice of Renoval

Wth respect to renoval s pursuant to 28 U S.C. 81452,
Bankruptcy Rules 9027(a)(2) and (3) govern the tinme in which a
notice of renoval nust be filed in order to be tinely. The rules
di stingui sh between the tinme for seeking renoval if the
underlying court action sought to be renoved is already pending
when t he bankruptcy case is thereafter commenced (Bankruptcy Rul e
9027(a)(2)) and when the underlying court action sought to be
renmoved is filed after the bankruptcy case has al ready been
commenced (Bankruptcy Rule 9027(a)(3)).

Bankruptcy Rule 9027(a) provides, in pertinent part, as
fol |l ows:

(2) Time for Filing; Cvil Action Initiated For
Commencenent of the Case Under The Code. |If the
claimor cause of action in a civil action is
pendi ng when a case under the Code is conmenced, a
notice of renoval may be filed only within the
| ongest of (A) 90 days after the order for relief
in the case under the Code, (B) 30 days after
entry of an order termnating a stay, if the claim
or cause of action in a civil action has been
stayed under 8362 of the Code, or (C) 30 days
after a trustee qualifies in a Chapter 11
reorgani zati on case but not later than 180 days
after the order for relief.

(3) Tinme for Filing; Cvil Action Initiated After
Commencenent of the Case Under the Code. If a
case under the Code is pending when a claimor
cause of action is asserted in another court, a
notice of renoval may be filed with the clerk only

° See footnote 4.
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within the shorter of (A) 30 days after receipt,

t hrough service or otherw se, of a copy of the
initial pleading setting forth the claimor cause
of action sought to be renoved or (B) 30 days
after receipt of the summons if the initial

pl eadi ng has been filed with the court but not
served with the sunmons.

Wth respect to renovals pursuant to 28 U. S. C. 8l1441(a), the
time in which a notice of renoval nust be filed in order to be
timely is set forth in 28 U S.C. 81446(b).

28 U.S.C. 81446(b) provides as foll ows:

(b) The notice of renoval of a civil action or
proceedi ng shall be filed within thirty days after the
recei pt by the defendant, through service or otherw se,
of a copy of the initial pleading setting forth the
claimfor relief upon which such action or proceedi ng
is based, or within thirty days after the service of
summons upon the defendant if such initial pleading has
then been filed in court and is not required to be
served on the defendant, whichever period is shorter.

I f the case stated by the initial pleading is not
renmovabl e, a notice of renoval nay be filed within
thirty days after receipt by the defendant, through
service or otherw se, of a copy of an anmended pl eadi ng,
notion, order or other paper fromwhich it may first be
ascertained that the case is one which is or has becone
renovabl e, except that a case may not be renbved on the
basis of jurisdiction conferred by section 1332 of this
title nore than 1 year after comencenent of the
action.

Mbti on To Renand

A party seeking to oppose renoval of a claimor cause of
action pursuant to 28 U.S.C. 81452(a) may file a notion to remand
in the bankruptcy court. As provided in Bankruptcy Rule
9027(d), a notion to remand wi ||l be governed by Bankruptcy Rule

® To be safe, a party seeking remand should file its notion to remand within 30 days after
the date of filing of the notice of renpval. A notion to remand on the basis of |ack of subject
matter jurisdiction does not have a 30-day time linmitation. See 28 U S.C. §1447(c); Things
Renmenbered, Inc. v. Petrarca, 516 U S. 124, 128 n.3 (1995). A nunber of courts have concl uded

that the 30-day time limtation in 81447(c) does not apply to notions to remand where the renoval
was brought pursuant to 28 U.S.C. 81452(a). See Inre Hotel M. Lassen, Inc., 207 B.R 935
(Bankr. E.D. Cal. 1997); In re Ciclon Negro, Inc., 260 B.R 832 (Bankr. S.D. Tex. 2001); Unico
Hol di ngs, Inc. v. Nutramax Products, Inc., 264 B.R 779 (Bankr. S.D. Fla. 2001).
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9014 and nust be served on the parties to the renoved claimor
cause of action.

In addition to notions to remand based upon | ack of subject
matter jurisdiction, the bankruptcy court may remand a cl aimor
cause of action “on any equitable ground.” 28 U.S. C §1452(b).IZI d

An order pursuant to 81452(b) remanding a claimor cause of
action, or a decision pursuant to 81452(b) not to remand, is not
revi ewabl e by appeal or otherwise by the United States Court of
Appeal s for the Fourth Circuit or the United States Suprene
Court. 28 U S.C. 81452(b). Such an order may, however, be
reviewed on appeal by the United States District Court.

Pursuant to 28 U S. C. 81447(c), a notion to remand a case
removed from State court pursuant to 28 U S.C. 8l1441(a) on the
basi s of any defect other than |ack of subject matter
jurisdiction nust be filed within 30 days after the filing of the
notice of renoval. In addition, 81447(c) also provides that an
order remandi ng a case nmay require paynent of just costs and any
actual expenses, including attorney fees, incurred as a result of
t he renoval

28 U.S.C. 81447(c) provides as foll ows:

(c) A notion to remand the case on the basis of
any defect other than |lack of subject matter
jurisdiction nmust be made within thirty days after the
filing of the notice of renpval under section 1446(a).
If at any time before final judgnment it appears that
the district court |acks subject matter jurisdiction,
the case shall be remanded. An order remandi ng the
case may require paynent of just costs and any actual
expenses, including attorney fees, incurred as a result
of the renoval. A certified copy of the order of
remand shall be mailed by the clerk to the clerk of the
State court. The State court may thereupon proceed
wi th such case.

Wth respect to renoval s pursuant to 28 U S.C. 8§1441(a),
81447(d) provides that an order remanding a case to state court

" To the extent that federal jurisdiction is asserted under 28 U.S.C. § 1334, the court
may be required to abstain or abstain on a discretionary basis, and remand the action. See 28
U.S.C. 81334(c)

& Any party may file in the bankruptcy court a notion requesting that the district court

withdraw the reference of jurisdiction fromthe bankruptcy court. See 28 U S.C §157(d). After
a response is filed, or expiration of the time for response (14 days plus 3 days if the motion is

served by mail), the clerk of the bankruptcy court will transmt the notion and any response to
the district court for decision
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is not reviewable on appeal or otherwise. Note that this

provi sion, unlike 81452(b), does not nention a decision not to
remand a case. See Things Renenbered, Inc. v. Petrarca, 516 U S.
124, 127-28 (1995).

Mbtion To Transfer Venue

A party renmoving a claim a cause of action or a case nmay
desire to seek to transfer venue fromthe District of Maryland to
anot her federal district court. This nay be particularly true in
a case where the underlying bankruptcy case which is the basis
for renoval of the Bankruptcy Rel ated Renbved Case is pending in
a bankruptcy court outside of Maryland. A notion to transfer
venue may be brought under 28 U.S.C. 81412 and/or 81404(a).

28 U.S.C. 81412 provides as foll ows:

A district court may transfer a case or proceedi ng
under title 11 to a district court for another
district, in the interest of justice or for the
conveni ence of the parties.

28 U. S.C. 81404(a) provides as follows:

For the convenience of parties and witnesses, in the
interest of justice, a district court may transfer any civil
action to any other district or division where it m ght have
been brought.

Addi tionally, Bankruptcy Rule 7087 provides:

On notion and after a hearing, the court may
transfer an adversary proceedi ng or any part thereof to
anot her district pursuant to 28 U S.C. 81412, except as
provided in Rule 7019(2).

A notion to transfer venue should be filed with the clerk of
t he bankruptcy court. Except with respect to cases to be tried
in the district court pursuant to 28 U.S.C. 8157(b)(5), unless
the reference to the bankruptcy court has been w thdrawn, the
bankruptcy court will determ ne the notion to transfer venue.EI
Pursuant to District Court Local Rule 404.4, all notions
concerning venue in personal injury tort and wongful death cases
(28 U.S. C. 8157(b)(5)) shall be determ ned by the District Court.

® Bankruptcy Rul e 7087 appears to provide that a hearing should be held on a notion to
transfer venue.
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Procedure After Renoval

Wth respect to renoval s pursuant to 28 U. S.C. 81452(a),
Bankruptcy Rule 9027(e) sets forth certain procedures applicable
after a claimor cause of action is renoved. After renoval the
court may issue all necessary orders and process to bring before
it all proper parties. Bankruptcy Rule 9027(e)(1). See also
District Court Local Rule 404.3.d. |If one or nore of the
def endants has not been served with process, the service has not
been perfected prior to renoval, or the process served proves to
be defective, such process or service may be conpleted or new
process issued pursuant to Part VIl of the Bankruptcy Rules. Any
def endant upon whom process is served after renoval may seek to
remand the case. Bankruptcy Rule 9027(f).

Any party filing a pleading in connection with the renoved
cl ai mor cause of action, other than the party filing the notice
of renoval, nust file a statement admtting or denying any
allegation in the notice of renoval asserting that the proceeding
is core or non-core. |f such statement asserts that the
proceeding is non-core, it shall state that the party does or
does not consent to entry of final orders or judgnent by the
bankruptcy judge. Such statenent shall be signed pursuant to
Bankruptcy Rule 9011 and shall be filed not |ater than 10 days
after the filing of the notice of renpval. A copy of such
statenent shall be nailed to every other party to the renoved
clai mor cause of action. Bankruptcy Rule 9027(e)(3).

If aright to trial by jury exists and is properly asserted,
the parties nust also file a statenent consenting or w thhol di ng
consent to the jury trial being Eﬂnducted by the bankruptcy
judge. Bankruptcy Rule 9015(Db). The statenment nust be filed
before the conclusion of the initial pretrial conference. Local
Bankruptcy Rule 9015-1.

Pursuant to Bankruptcy Rule 9027(g), the rules provided in
Part VII of the Bankruptcy Rules apply to a renoved cl ai mor
cause of action and shall govern procedure after renoval
Repl eading i s not necessary unless the court so orders. 1In a
renoved action in which the defendant has not answered, the
def endant shall answer or present other avail abl e defenses or
objections wwthin 20 days follow ng the receipt through service
or otherwi se of a copy of the initial pleading setting forth the
claimfor relief on which the action or proceeding is based, or
wi thin 20 days followi ng the service of summons on such initial

0 The district court may designate the bankruptcy judges of the district to conduct jury

trials pursuant to 28 U.S.C. § 157(e), assuming that the parties consent thereto.
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pl eading, or wwthin 5 days following the filing of the notice of
removal , whichever period is |ongest. Bankruptcy Rule 9027(Q).

If the court fromwhich the claimor cause of action has
been renoved fails to deliver certified copies to a party
requesting such copi es when a proper request has been nmade
acconpani ed by paynent or tender of the lawful fees required in
connection therewith, the court to which the claimor cause of
action has been renoved may, on affidavit reciting the facts,

di rect such record to be supplied by affidavit or otherw se.
Ther eupon the proceedings, trial and judgnent may be had in the
court, and all process awarded, as if such certified copies had
been filed. Bankruptcy Rule 9027(h).

Pursuant to Bankruptcy Rule 9027(i), all injunctions issued,
orders entered and ot her proceedings had prior to renoval shal
remain in full force and effect until dissolved or nodified by
the court to which the claimor cause of action is renoved. In
addi tion, any attachment or sequestration of property in the
court fromwhich the claimor cause of action was renoved shal
continue to hold the property to answer the final judgnent or
decree in the sane manner as the property woul d have been held to
answer final judgnment or decree had it been rendered by the court
fromwhich the claimor cause of action was renoved. Al bonds,
undertaki ngs or security given by either party to the claimor
cause of action prior to its renmoval shall remain valid and
ef fectual notw thstandi ng such renoval. Bankruptcy Rule 9027(i).

Wth respect to renoval s pursuant to 28 U. S.C. 81441(a),
simlar procedures are set forth in 28 U S.C. 881448, 1449 and
1450.

Case Nunbers And Captions

| f the underlying bankruptcy case to which the Bankruptcy
Rel at ed Renoved Case relates is pending in Maryland, the Notice
of Renoval and any acconpanyi ng pl eadi ngs shoul d have a caption
with a dual reference to first, the underlying bankruptcy case
and second, to the parties to the adversary proceedi ng bei ng
removed. An exanple would be as foll ows:
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MARYLAND

( Di vi si on)
In re: *
ABC CORP., * Bankruptcy Case No. 00-0-0000
(Chapter 11)
Debtor. *
* * * * * * * * * * * *
JOHN DOE, *
Plaintiff * Adversary Proceeding No.
V. *
ABC CORP., XYZ CORP., *
et al.
*
Defendants
* * * * * * * * * * * *

Simlarly, if the underlying bankruptcy case is pending
outside of the District of Maryland, the Notice of Renpval and
any acconpanyi ng pl eadi ngs should al so have a caption with a dual
reference to first, the underlying bankruptcy case
(notwithstanding that it is pending out of state) and second, to
the parties to the adversary proceedi ng being renmoved. In the
caption, next to the nane of the underlying bankruptcy case and
underneath the case nunber, a parenthetical should be added
indicating the court in which the underlying bankruptcy case is
pendi ng. An exanple would be as foll ows:
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MARYLAND

Division)

(
In re:
ABC CORP.,
Debtor.
* * * * * *
JOHN DOE,
Plaintiff,
V.
ABC CORP., XYZ CORP.,
etal.
Defendants.
* * * * * *

As not ed above,

to which the Notice of Renoval

in the text of the Notice.
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Bankruptcy Case No. 00-0-0000
(United States Bankruptcy Court for
the Districtof :
Division)
(Chapter 11)

* * * * * *

Adversary Proceeding No.

* * * * * *

details concerning the underlying bankruptcy case
rel ates should al so be set forth
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